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Request for Revision of the Copyright Law at the Japan Newspaper
Publishers Association's "Study Group on Intellectual Property
Rights in the Al Era"
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MAFF Signs "Japan-U.S. Memorandum of Understanding for
Cooperation in Plant Variety Protection Examinations" with U.S.
Department of Agriculture (USDA)
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New Legal Challenges Concerning Content, etc. in the
Metaverse
ABRN—R LDV TV EZH BT GIENRE

For the past two months, we have reported in our newsletters in detail on the
"Relaxation of Application of Exceptions to Lack of Novelty" which is under
consideration by the Working Group on Design Examination Criteria. At the
23rd meeting of the Working Group on Design Examination Criteria held on
September 29, 2023, "Categorization of Issues Concerning New Legal
Challenges Regarding Contents, etc. in the Metaverse” was distributed as a
reference material.

In this newsletter, we would like to introduce some of the issues discussed in the
above reference material, with a focus on design rights, regarding the "protection
of rights for content, etc. in the metaverse”.

1. Background (from the "Categorization of Issues Concerning New Legal
Challenges Regarding Contents, etc. in the Metaverse™)

In recent years, companies in the real world have emerged that sell "practical
items" used by avatars in the metaverse, or that open virtual stores in the
metaverse and sell products both in the real and virtual worlds. Same/similar
designs are used across the real world and the virtual space, as for example real-
world product designs are used in the virtual space, and designs in the virtual
space are used for real-world products.

Under these circumstances, it was necessary to clarify the issues regarding the
protection of design owners in reality and the protection of creations in virtual
space.
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2. Issues and discussion points

(2-1) Design imitation of real products

In the metaverse, there have been cases of unauthorized use of real product
designs. For example, virtual items that imitate the distinctive design of a real
product are sold. In such cases, the scope of design rights pertaining to such
designs and how the rights should be protected needs to be examined.

(2-2) Business development in both real and virtual worlds

Business models such as selling both real and virtual products based on the same
design have emerged. The issue is how the design of these products will be
protected.

3. Current status of systems, handling, etc.
(3-1) Protection through design right

(3-1-1) Protection as a design of an article, etc.

(D The manufacture, construction, use, transfer, etc. of an "article” or "building"
pertaining to a registered design without the right holder's permission constitutes
an infringement of the design right. However, the functions and uses of an article
and a virtual object (3D data) are different, and even if a registered design is
implemented in a virtual space, it is highly likely that it will not be judged an
implementation of the registered design. Therefore, it is assumed that even if a
virtual object is implemented without permission, it is highly likely that design
infringement will not be deemed to have occurred.

(3-1-2) Protection as an image design
(D The Design Law protects only (a) those images that are used to operate the
device (operation images) and (b) those that are displayed as a result of the

device performing its function (display images). Therefore, images (contents)
that are virtual items, etc. used by avatars do not constitute a design.

(2 Since protection through design extends to similar designs irrespective of
dependency, there are concerns that widening the scope of protection to contents
may have an atrophying effect on creators' creative activities.

(3 Virtual items, etc. are not subject to protection as "image designs" even if they
are original designs. Therefore, regarding virtual items, etc. it is not possible to
register design for both the article, etc. and the image of as a method to counter
design imitations in the virtual space.

(3-2) Protection by copyright

(D With regard to designs for practical products (applied art), if copyrightability
is denied for the design of a practical product in the real world as copyrightability
is unlikely to be recognized for such products, the design is not subject to
copyright protection even if it is used in a virtual space.

@ It is assumed that there may be cases in which virtual items, etc., which are
practical articles in the virtual world, are affirmed as copyrightable because they
do not fall under the category of applied art.

(3-3) Protection under the Unfair Competition Prevention Law

(D Protection under the Unfair Competition Prevention Law's regulation on
product form imitation requires that the object to be protected is a tangible object.
Therefore, even if a virtual object that is a dead copy of another person's design
is created, sold, etc., it is highly likely that the said regulation will not apply.
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4. Direction of Response

(D Unfair Competition Prevention Law

It is appropriate to make the act of providing product form imitations on a
network subject to regulation, and to make the act of providing product form
imitations on a network regulable, for example, by including inanimate objects in
"products".

(2) Measures under the Design Law

It is appropriate to carefully consider this issue as a medium- to long-term issue,
as there are concerns that it may have an atrophying effect on creators' creative
activities.

(3) Continuous monitoring and examination

It is desirable to first organize the concept of how far the protection by copyright
can extend, based on the trend of court precedents on the copyrightability of
applied arts and the accumulation of practical experience, and then make it
known to the public in an appropriate manner.
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Request for Revision of the Copyright Law at the Japan
Newspaper Publishers Association's "Study Group on
Intellectual Property Rights in the Al Era"

BAHERS TAIROMNMEIERSN S CEFEENEESE

On November 2, 2023, the Japan Newspaper Publishers & Editors Association
submitted its opinion on intellectual property rights in the age of Al in response
to a request for opinions issued by the Cabinet Office.

The 2018 revision of the Copyright Act established a provision in "Article 30-4",
which states that copyrighted works can be used for Al learning without the
permission of the copyright holder. Although the proviso of the same article
states that the use cannot be made if it "unreasonably harms the interests of the
copyright holder"”, the scope of "unreasonably harming acts" is not clear. Under
the current Copyright Law, news content created by news companies and for
which they have legal rights such as copyright can be used in the learning
process of the generative Al, and Al developers and service providers are getting
a free ride (free ride) without compensation.

In light of this situation, the Japan Newspaper Publishers & Editors Association
expressed the following opinions to the Japanese government (Intellectual
Property Strategy Headquarters, Cabinet Office).

<Opinion> (summarized by the author)

From the viewpoint of protecting the rights of copyright holders, the government
should hasten the development of appropriate rules commensurate with the rapid
evolution of generative Al technology, including the revision of the Copyright
Act.

Specifically, "Article 30-4" of the Copyright Law should be revised to at least
allow copyright holders to refuse "learning"” by Al, or to establish a mechanism
to obtain permission when using Al. In addition, the scope of the proviso
"unreasonably harmful acts™ should be clarified.

<Reasons> (Author's summary)

News contents are valuable intellectual property created by newspapers and
telecommunications companies at great effort and at various costs. If the general
public is satisfied with search results and answers provided by interactive Als
and search engines such as "Bing Al" and "Google SGE" that utilize Als, and do
not access the original sites, news organizations will be severely deprived of
opportunities to recover their costs.

Unauthorized use of data generated by Al will undermine profit-making
opportunities for news organizations, and if it becomes difficult for them to
continue providing quality news content, the public's "right to know" will be
hampered.

In addition to cases of suspected unauthorized use of news contents by
generative Al, there have also been confirmed cases where answers with
erroneous facts were generated based on news contents, and where answers were
generated based on pirate websites suspected of plagiarizing articles.

If news content is not properly provided to the public, false information spreads,
and Al that has learned from false information further spreads false information,
the foundation of democracy will be shaken, and there is even a risk of adverse
effects on elections, etc.
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Furthermore, news companies may provide article databases for a fee. On the
other hand, recently, collections of article data (corpus) for information analysis,
which can also be used for Al development, has been sold.

Data collection (data accumulation) of news contents by generated Al clashes
with the article data sales market handled by newspaper companies, and may fall
under the proviso of "Article 30-4" of the Copyright Law", i.e. "unreasonably
harms the interests of the copyright holder".

Data Collection by Generative Al (Basic Patterns)

Corpus
Al companies (dataset for training) Acrticles on the web

Crawl
[@]

- .,5. Access article =—=—=——=
URLs
‘ “ Collect content ‘

Crawl

¥ Generative Al collects a large amount of article content on a daily
basis by accessing articles on the web, either directly or indirectly.

¥ There are interactive Als with pre-learning such as ChatGPT, and
"Bing Al", "Google SGE", etc. that utilize Al in search engines.

Reference:
https://www.kantei.qgo.jp/jp/singi/titeki2/ai kentoukai/gijisidai/dai3/siryou2.pdf

[Reference]
https://www.pressnet.or.jp/statement/20231106 _1.pdf
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MAFF Signs "Japan-U.S Memorandum of Understanding variety applied for in other countries for the purpose of facilitating the smooth
for Cooperation in Plant Variety Protection Examinations" examination and prompt registration of varieties overseas.
with U.S. Department of Agriculture (USDA)

EHKER, KERHHE L OEaiEREICfhs THAEEmA The ™Japan-U.S. Memorandum of Understanding for
BEI NE® :

Cooperation in

Examination™ concluded on this occasion brings the total number of countries
that are parties to the MOU to 16. It is expected that the MOU will speed up the
protection of Japanese superior varieties by shortening the examination period in
the U.S.

On October 27, 2023, a "Japan-U.S. Memorandum of Understanding for
Cooperation in Examination" was signed between the Ministry of Agriculture,
Forestry and Fisheries (MAFF) and the U.S. Department of Agriculture (USDA)
regarding the protection of plant varieties. This allows the U.S. to use the results

. L - . - . The countries and regions that have concluded the MOU are as follows:
of Japanese variety registration examinations when examining varieties applied

for in the U.S. from Japan. [Memorandum of Understanding Partner Countries]

— — am
| O + Bl ==
Superior varieties bred in Japan are highly regarded in overseas export markets. g Australia  Federative New Zealand ~ Swiss Socialist ~ European  Russian Republic of

Republic Confederation Republic of Union Federation Kenya

In order to maintain this reputation, it is necessary to take measures to prevent of Brazil Viet Nam

: U)
superior varieties bred in Japan from leaking overseas and being propagated M é = m

N L B A i : United State of Kingdom  Republic of Canada Republic of  Republic of
without permission. While control measures at the time of export are important, : Mexican ~ Israel of the Turkey Peru Singapore  States of

States Netherlands America

it is particularly important that variety registration be carried out in foreign

L L L . Reference:
countries in order to deal with infringement of the variety in those countries.

https://www.maff.go.jp/j/press/yusyutu_kokusai/syubyo/attach/pdf/231027-1.pdf

Overseas variety registration is a more difficult hurdle than domestic variety

T . . Reference
registration in terms of procedures and costs, as the applicant may be required to [ 1

https://www.maff.go.jp/j/press/yusyutu_kokusai/syubyo/231027.html

submit seeds and seedlings for examination, and the seeds and seedlings must be

grown to a suitable condition for examination after export. )
20234E10 H2TH, BMOKEES LRERBE L O T, MW miEOREIZIR D

[HARFEREE] BRIz, ZICXY . BARD D KEA~O HFELE

Under the framework of the International Convention for the Protection of New DOFHFIUT-0 . KENEZ., AR MESRGEEEREEZ A ND 2 ENAREL 2o

Varieties of Plants (UPOV Convention), Japan is promoting "examination 7

cooperation,” in which member countries use the examination results of the
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Please contact us if you have any comments or require any information.

Please acknowledge that the purpose of our column is to provide general
information on the field of intellectual property, and that the description here
does not represent our legal opinion on a specific theme.

Below are links to further IP information.

, i loT X Al
BIO IP Information DX, IT IP Information Support Station

INA A5 BA IR DX, ITH1E4 15k IoOTXAIZIE=E

Food & Medical P ;
B R i ot Major & Emerging

Support Station Economic Powers TPP IP Chapter
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Please visit our facebook pages and our twitter account below.

Officilal FacebookZaGey
B ZEAX D27 N4

We have an official Facebook page where we post helpful information gathered from ;
our offices in Osaka, Tokyo, Hiroshima, and Nagoya.

On this page, we publlsh a variety of mformatlon such as thelatest: develop‘m_ents in
P law and practice in various countries around the world; exciting |PIrelated[news,
and what's going on with us and around us. Please find us on|Facebook!
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HARAKENZO WORLD PATENT & TRADEMARK
FE+EA HARAKENZO WORLD PATENT & TRADEMARK

Our X (Twitter) account
B2ER 3 TUX (B Twitter)

Tothelplyou becomeifamiliargwithfourfactivitiestand proj p
information addltloan‘reIated news on X (TW|tter) Ifyou have a_r'k)i (TW|tt
account, please follow!us! Your ™" Ilkes and " reposts are also appreclatedl

[=] sz [x]
X @HarakenzoT #HARAKENZO E%
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DESI GNFERNRAD ENARKE

DECEMBER 2023
Newsletter

JAPAN

TOKYO HEAD
OFFICE

ADDRESS:

WORLD TRADE CENTER BLDG.
SOUTH TOWER 29F,

2-4-1, HAMAMATSU-CHO,
MINATO-KU, TOKYO 105-5129,
JAPAN

TELEPHONE:
+81-3-3433-5810
(Main Number)

FACSIMILE:
+81-3-3433-5281
(Main Number)

WEBSITE:
https://www.harakenzo.com

https://trademark.ip-kenzo.com/

OSAKA HEAD
OFFICE

ADDRESS:

DAIWA MINAMIMORIMACHI
BLDG.,

2-6, 2-CHOME-KITA,
TENJINBASHI, KITA-KU, OSAKA
530-0041, JAPAN

TELEPHONE:
+81-6-6351-4384
(Main Number)

FACSIMILE:
+81-6-6351-5664
(Main Number)

WEBSITE:
https://www.harakenzo.com

OSAKA 2nd
OFFICE

ADDRESS:

MITSUI SUMITOMO BANK
MINAMIMORIMACHI BLDG.,
1-29,

2-CHOME, MINAMIMORIMACH]I,
KITA-KU, OSAKA 530-0054,
JAPAN

TELEPHONE:
+81-6-6351-4384
(Main Number)

FACSIMILE:
+81-6-6351-5664
(Main Number)

WEBSITE:
https://www.harakenzo.com

HIROSHIMA
OFFICE

ADDRESS:

NOMURA REAL ESTATE
HIROSHIMA BLDG. 4F

2-23, TATEMACHI, NAKA-KU,
HIROSHIMA 730-0032, JAPAN

TELEPHONE:
+81-82-545-3680
(Main Number)

FACSIMILE:
+81-82-243-4130
(Main Number)

WEBSITE:
https://www.harakenzo.com

https://trademark.ip-kenzo.com/

https://trademark.ip-kenzo.com/

https://trademark.ip-kenzo.com/

NAGOYA
OFFICE

ADDRESS:

GLOBAL GATE 9F, 4-60-12
HIRAIKE-CHO, NAKAMURA-KU,
NAGOYA-SHI, AICHI 453-6109,
JAPAN

TELEPHONE:
+81-52-589-2581
(Main Number)

FACSIMILE:
+81-52-589-2582
(Main Number)

WEBSITE:
https://www.harakenzo.com
https://trademark.ip-kenzo.com/

https://design.ip-kenzo.com/

E-MAIL:
iplaw-tky@harakenzo.com

https://design.ip-kenzo.com/

https://design.ip-kenzo.com/

https://design.ip-kenzo.com/

E-MAIL:
iplaw-osk@harakenzo.com

E-MAIL:
iplaw-osk@harakenzo.com

E-MAIL:
iplaw-hsm@harakenzo.com

https://design.ip-kenzo.com/

E-MAIL:
iplaw-ngy@harakenzo.com
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